DENYING ENTRY, STAY AND
RESIDENCE DUE TO HIV STATUS

Ten things you need to know

Advocating for non-discrimination in the freedom
of movement of people living with HIV



o

// / //
i

/ ]
’ / /// ///////,

/ U%V%%é
///// / "Six decades after the [Universal Declaration of ////'//'/ ’/,r’
// //// Human Rights] was adopted, it is shocking that /f’///////,
//’//,/ there should still be discrimination against those //, ///’//

/ j

//////// at high risk, such stigma attached to individuals /'/,,"‘/"'/"/’///’
/////// living with HIV. This not only drives the virus //,r"r// I

///‘///// underground, where it can spread in the dark; //,r’,r’,’r/rJr

/’//’///"/ /| as important, it is an affront to our common ||/

i ,'/,//////" humanity... | call for a change in laws that uphold |/ |/ /
[

oy A i X i HH
‘/ ’// ////| stigma and discrimination - including restrictions ||| 1 ',' '4' |
r‘;'; ;’);';’/ on travel for people living with HIV (emphasis ',"."4';(‘,".';'
HI1l|  added).” i
,' " "f " " | f Ban Ki-Moon, United Nations Secretary-General, || [ ; | |l
‘! '4 ,’ | ‘4 ; " '\ United Nations High Level Meeting on AIDS, June 2008 " " " ' ' ' ' |
LT |
| | \
”H” ITT i I FTT T I i EEREERBEEREERE
4(;;”;',hHu’Hm’Hu’!'mHimHHHHHH\HHHHHMMMHIHH‘L |
I |
| tigma and discrimination around AIDS remain || |
' ‘ as strong as ever: and in this context | join my \m\ W
‘ ‘ voice with the Secretary General, and | call on all '. '\ ‘\ '. \ '.‘..
countries to drop restrictions on entry to people \HUH |
X i 1 RRRRRY
~ ‘ simply because they are living with HIV.” TR
1 1
~ ~ ‘ . ~ ~‘ ~ ) 1 Peter Piot, UNAIDS Executive Director, \ ‘\\‘ \\‘\‘ \\ \\
. ~ United Nations High Level Meeting on AIDS, June 2008 \ \ \ \ | \\
i T
i .. JIRRRARAY
H'Wi‘w T T T T T e T T T \H\\\\”\\\\\\‘\V\“
| .i | .i |\ .i \! .i .u .‘ .i ‘u I \ \! \ \‘ VN \' \ | \ ARRLY | \\» VL it \\\\\ Wi \\ \\\\\\\\\\\\\\ \ \\\\\ W \\\ \\\\
| \ IRRRE IR RN RRRRRRRE \
\. i \ i \ .. \. i. N i. | i. \ \ \ i.‘ ! \\ \\\\ | .\\\. VI V) REERRRAAN \\\\\\\\\\\\\\\ \\\\\\\\ \
\ .. .\ ~\ .i .. .\ .i | I ) ! .'. .w. \n \ \ W .\\ \ .'. \ | \'. | \ \ ! .\ \ \\ AN ! \\ W \ \\ i\ \\ \ \ A \\\\\\\\ \\\\\ \\\\\ \\\\\ \\\ \\\\ \\\\\\\ \\\Q
il ARREEN R R R R R RRRRRRRRRARANNY
.i.i‘l.H..i.i‘i.\.'H\\.\\\' ! RRRRRRRERTARE WL \\‘\\ \\\\\\\\\\\\\\\

PRV \ \

IR \ VULV A VL VA \
W \ L \\\. PR \\\\ \\ AL \\\ \\\\\\ Y \\\\\\\ \\\\ \\\\\\\\\\ It \\‘«\\\\\ \\ \
RRRN R RN R R R R RN RN RN R AR RN \ \ \ Y
i \...\\\.\‘.\.‘\\\( \\\\\\\\\\\\‘\\\ \\\\‘\\\ \\\ WA
\.\ \! ~‘. ~\ ! ~'. RRRRRERERRRRRRRRR \\\\\\ ISR} \\ \.\ \ \\.\\ \ \\\ \ \\\\\ \\ \\x \\\\\ VALY \\ VAL \\\\

IR .

o



DENYING ENTRY, STAY AND
RESIDENCE DUE TO HIV STATUS

Ten things you need to know

1.//Some/ 67/ countries'//deny'/ the/ entry, stay /or
residence of HIV-positive people because of their
HIV status only.

2./ HIV-related | 'restrictions/ on | entry, 'stay 'land
residence’curtail important life activities of people
living/ with HIV and their families!

3./ HIV-related/ frestrictions ' ion, entry, stay 'land
residence do not protect'the public health.

4./ Restrictions on entry, stay and residence based on
HIV status are discriminatory.

5. | The enforcement of H|V-related restrictions on
entry, stay and residence can, and does,| violate
other human rights.

6. |HIV-related'  restrictions' lon| entry, 'stay 'and
residence can impede|effective responses to HIV.

7./ /Any exclusion of HIV positive people to|avoid
potential (costs of 'treatment and/ support should
be based on individual assessment and!should not
single out HIV.

8. | Countries without restrictions on entry, stay and
residence of HIV positive people do'not report any
problems.

9.\ International ' organizations' ' support | efforts | to
eliminate HIV-related restrictions .on' entry,! stay
and residence.

10. You can help to eliminate HIV:related restrictions
on entry, stay and residence!

' ‘Any reference to "“countries”.in this' document also.includes territories.and areas:
Rlease note that the designations employed.and the presentation of the material
in this paper'donotiimply the expression of any. opinion whatsoever on. the part
of the authors concerning the'legal status of any.country, territory, city orareaor
of\itsauthorities, or.concerning the delimitation of its frontiers.orboundaries.

HIV travel restrictions are restrictions on the entry, stay and residence of people living with HIV.
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1. SOME 67 COUNTRIES DENY THE ENTRY, STAY OR
RESIDENCE OF HIV-POSITIVE PEOPLE' BECAUSE
OF THEIR HIV STATUS ONLY.

In’/the/ early/ /1980s, when'/there’/was / a/great/ deal  of
ignorance,/ fear/and, prejudice /in/ the response to the
HIV,/ /many/ countries  implemented/ restrictions ion/ the
entry,/ /stay /and | residence’/ of / people/ living/ /with'/HIV
("HIV-related travel restrictions). Despite/ the enormous
amount of knowledge gained since then about how HIV
is'and is/not /transmitted, many of these restrictions/still
exist. Such/restrictions are 'unnecessary, discriminatory
and/obsolete.

As of 2008, it appears that 67 countries still impose some
form of 'restriction on the entry, stay and residence of
people living 'with HIV.' Some 9 countries bar entry of
all people living 'with! HIV based/ on their HIV  positive
status' lonly; with an 'additional 5 countries denying
visas for even short-term stays.? Thirty countries deport
individuals once their HIV infection is discovered, Ninety-
six countries have \no HIV:specific restrictions on' entry,
stay or residence. For 21 countries, the information is
contradictory; and for 12 countries there is no available
information.3
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"Attitudes and policies such as these I
[relating to HIV restrictions on entry, f
stay and residence] will not contribute i
to reaching the goal of Universal Access i
[to HIV prevention, treatment, care and i
support]; they will however contribute [
to increased stigma and discrimination of |
j /] people living with HIV... | am also a person |
"u‘ »’;‘H living with HIV, and by revealing my HIV u}
;.H;H | status publicly, | am taking a risk of being
/|| 'banned from entering this country and
‘ over seventy other countries around the ;I'

i i world.”
' | | [ ' | | Ratri Suksma, Representative from CARAM Asia,
' ' United Nations High-Level Meeting on AIDS, June 2008
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2. HIV-RELATED RESTRICTIONS ON ENTRY, STAY AND
RESIDENCE 'CURTAIL IMPORTANT  LIFE ACTIVITIES
OF PEOPLE LIVING WITH HIV AND THEIR FAMILIES.

Restrictionson stayandresidence based on'HIVstatusnot
only deny/ equal freedom of movement /to HIV-positive
people, /they  also/ /affect/ /their/ health, /development
and other human rights. Such restrictions prevent HIV-
positive' people/from visiting relatives in other/countries,
doing business or/studying abroad, migrating for work
reasons, /participating/in/international , humanitarian
and development efforts, serving in consular services,
seeking  or receiving 'asylum, attending conferences,
vacationing, uniting with family' members or adopting
HIV positive children from abroad,
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3. HIV-RELATED RESTRICTIONS 'ON/ ENTRY, STAY
AND RESIDENCE DO NOT PROTECT THE PUBLIC
HEALTH.

Experts/ininfectious/disease’and public health have made
it'clear'that HIV does not pose a threatto/publichealthin
relation to,/travel and / mobility because the virus cannot
be/transmitted simply by the presence of an HIV-positive
person/or by casual contact.*>#

As early /as 1988, the ' World Health/Organization (WHQO)
stated that “since'HIV infection/is already present in every
region andin virtually every major city in the world, even
total exclusion of' all travellers (foreigners and (citizens
travelling abroad) cannot prevent the/introduction and
spread of HIV."’ It also said that since: "HIV screening of
international travellers would be ineffective, impractical
and ‘wasteful... Rather |than' screening | international
travellers, ' resources must bel applied to preventing
HIV | transmission' among ‘each population, based on
information and education, and with the support of
health and/social services”\8 In that same|year, the World
Health| Assembly urged Member States “to protect the
human rights' and dignity of HIV-infected people... and
toavoid discriminatory action against and stigmatization
of|them! in, the provision of services, employment and
travel\((emphasis added).’
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4. RESTRICTIONS ON ENTRY, STAY AND RESIDENCE
BASED ON HIV STATUS ARE DISCRIMINATORY.

UNAIDS/L.Alyanak

States may impose immigration/and visa restrictions|as a
valid exercise |of their national sovereignty, but they are
also bound by the human rights of non-discrimination
and equality before the law. If States limit these rights,
they ' must| show | that| this|lis necessary to 'achieve a
legitimate goal and that the means used actually achieve
the goal and| are the least restrictive, means possible.!
Protecting the public health and avoiding undue costs
associated with treatment and support have been cited
as reasons for HIV-related restrictions on entry, stay and
residence. But'as stated, such restrictions do not protect
the public health; and the blanket exclusion of all'people
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i H is discriminatory and thus unacceptable.” \\ |

i | .. Kyung-wha Kang, United Nations Deputy I
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5. THE ENFORCEMENT OF HIV-RELATED RESTRIC-
TIONS ON ENTRY, STAY AND RESIDENCE CAN,
AND DOES, VIOLATE OTHER HUMAN RIGHTS.

In’addition/to’ being/discriminatory, the’ manner in which
HIV-related restrictions/on /entry;/stay and residence are
implementedandtheir outcomes canresultintheviolation
of /other/ rights; Under/such’ restrictions, many travellers
or 'migrants/are tested/ for HIV / without being told they
are being so itested, ‘without being counselled, 'without
being/ provided the results, without these results being
kept/confidential, and if foundto be HIV positive, without
being' referred or )anyway 'connected to treatment and
other/forms of /support.’
Testing ' under | these
conditions jis 'a violation
of medical ethics and of
the rights| to privacy and
health.?

Furthermore, the imple-
mentation'of HIV-related
restrictions on entry, stay
and residence can result
in the denial of the right
to seek asylum or to unite
the family; and even ‘the
denial | of | life! -~ when
HIV'| positive' people 'die
during' detention where
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6. HIV-RELATED RESTRICTIONS 'ON/ ENTRY, STAY
AND ~ RESIDENCE ~CAN ' IMPEDE  EFFECTIVE
RESPONSES TO HIV.

HIV-related, restrictions/ on’/entry, /stay//and residence
assume/ that/ positive /people will/ act/irresponsibly /and
thereby transmit/ HIV. This approach is highly prejudicial
to/ HIV /positive/ jpeople/ and/ is/ /'not/ supported by the
evidence /that/ /indicates' /people /who /' know/ they  are
positive take  steps /to /avoid  transmitting' /HIV.'® 'Such
prejudicial //assumptions / add/ to  the ' climate  of HIV
stigma/ and; discrimination that/ 'deters 'nhationals and
non-nationals alike from/coming forward to utilize HIV
prevention and treatment services. Such restrictions also
encourage nationals'to consider HIV a “foreign problem”
that has been “dealt with"” by keeping out foreigners,
thereby minimizing incentives| to practice safer sex. Such
laws' lcan (also pressure HIV' positive travellers to leave
their medicines behind, causing them to becomeilljand
to develop a form|of HIV that is resistant to treatment.

HIV 'travel restrictions prevent HIV-positive people from
participating in consultations and meetings where they
can provide their considerable experience and knowledge
about how to make HIV responses most effective. Thisisin
direct opposition to the "Greater Involvement of People
Living/with IHIV", a principle adopted by 42 governments
in the Paris Declaration on AIDS (1994)."7
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“While travelling for work or for personal ,’,"/
reasons, HIV positive people like me ’;’g‘/
. « |

face prejudice that assumes we are not il

responsible. We face coercive measures [
such as mandatory testing, having visas i
cancelled or denied or even being deported i
from countries we visit. This is an outrage |/
in 2008 with everything we know about 4
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[ " \' ﬂ I United Nations High-Level Meeting on AIDS, June 2008 '
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7. ANY EXCLUSION OF HIV POSITIVE PEOPLE TO
AVOID POTENTIAL COSTS OF TREATMENT AND
SUPPORT / SHOULD ''BE 'BASED 'ON INDIVIDUAL
ASSESSMENT AND SHOULD NOT SINGLE OUT HIV.

Blanket// restrictions’/ against// people/ /living / with// HIV
based solely’ on' their HIV status/ are/ overly broad /and
do/ not rationally determine ' who' would, or would' not,
require undue /support/ from public'monies. Nor is there
justification to/single/ out/ HIV apart from other chronic
health conditions. To/do s0/is discriminatory.

Statesthatfear aburden onpublicmonies due to the entry
or residence/ of an HIV positive person should determine
throughindividual assessment whether that person will
indeed cause such/ a burden. This determination should
not'only look at potential costs but also take into account
contributions that may offset costs, People living 'with
HIV can now lead long and produgctive working lives, and
can \and do produce significant economic benefits for
host countries.

'8 Bill Kaufmann (2008), “Canada welcomes'HIV immigrants: Sun learns thousands who'have
the|viruscausing AIDS allowed to come to Canada”. Calgary Herald, 20 March 2008.

9 See HB Krentz, MC Auld, MJ Gill (2004), “The'high cost\of medical care for patients who,
presentilate (CD4<200 cells/uLl) with HIV infection®,| HIV. Medicine 5(2): 93-98. See also
Bernsteinl et al ((2008), HIV and lawful permanentiresidency: 'an\analysis of the HIV. bar,
waivers, and prospects|for change, and Nancy Ordover (2006), “Comments 'delivered
at 'the IUS HIV/AIDS Travel Ban ‘and|Immigration Bar Congressional Briefing”, | GHMC.
Available online: http://www.gmhc.org/policy/federal/061115_comments.pdf
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A 2008 Canadian news article cited
information from Citizenship and Immigra-
tion Canada, which stated that of the
2,567 immigration applicants who tested
positive for HIV from January 2002 to
December 2006, only 126 were refused. The
spokesperson for the government agency
said such applicants aren’t considered an
excessive burden on the medical system
— “the medical cost considered during a five
to 10-year period generally isn’t considered
untoward... Given that Canada accepted 1.2
million immigrants in the 2002-2006 time
frame, [the number of immigrants with HIV
is] a very small number.”'®
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8. COUNTRIES WITHOUT RESTRICTIONS ON ENTRY,
STAY AND RESIDENCE OF HIV POSITIVE PEOPLE
DO NOT REPORT ANY PROBLEMS.

Some/ 96/ countries;/ territories/ /and//areas/ /do/ not,/ have
restrictions on/entry/and stay/based /‘on /HIV status. These
governments have not reported any problems in terms of
either/public health or an'undue burden on public monies.
Theseincludesuch diversecountries, territoriesand areasas:
Austria, Argentina, Brazil, Croatia, Ethiopia, France, Hong
Kong,/ Indonesia, Japan, Kenya, Kyrgyzstan, Libya, Mexico,
Mozambique, Myanmar, Nepal, Norway, Philippines and
Switzerland.?°

Other/  governments, | isuch
as Canada and El Salvador,
had HIV-specific restrictions
and decided to! get rid of
them./In Canada, organizers
of [the | 2006 ! International
AIDS Conference in Toronto
became |aware 'that| HIV+
positive  lattendees | would
have to identify themselves
on 'a visa application form.
The 'organizers and | their

.

2 Global Database on HIV:related Travel Restrictions, www.hivtravel.org.

21 /danadian! HIV/AIDS Legal| Network: (2005),! “Recent |changes o visitor, visa'| process
affecting | entry |into |Canada | for! people| living| with| HIV/AIDS".| Available ' online:
http://www.aidslaw,ca/publications/interfaces/downloadFile.php?ref=95
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- ILO/UNAIDS/J.Maillard

Migrants. Beijing, China.
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“We cannot accept the burden imposed on
HIV-positive people due to discriminatory
practices when travelling. In this era of
globalisation, restricting the travel of people
living with HIV does not have any impact
whatsoever on public health, however it
does have a discriminatory effect on the
lives of those living with this virus... | urge
the international community, as well as
the leaders of the world, to bring down
walls and restrictions which hamper the
free movement of persons living with HIV...
Four years ago, El Salvador eliminated those
restrictions which were discriminatory for
those living with HIV/AIDS.”

Elias Antonio Saca, President of the Republic of El Salvador,
United Nations High Level Meeting on AIDS, June 2008
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HIV travel restrictions are restrictions on the entry, stay and residence of people living with HIV.
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9. INTERNATIONAL ORGANIZATIONS 'SUPPORT  EF-
FORTS TO ELIMINATE HIV-RELATED RESTRICTIONS
ON ENTRY, STAY AND RESIDENCE.

There//is//growing//international //momentum //towards
eliminating/ HIV-related  restrictions/ /on/ entry, /'stay /and
residence.// In'//2007,// the'/ /International /| AIDS |/ Society
published its official policy position regarding HIV-related
restrictions stating /that, "The/International /AIDS Society
will/ not/ /hold/ its/ conferences /in/ countries ‘that/ restrict
short term, entry of 'people/ living 'with' HIV/AIDS and/or
require their HIV/ status on visa application forms or other
documentation required for entry into the country.”

Also'in/ 2007, the Board of the Global Fund to Fight AIDS,
Tuberculosis and Malaria issued a decision in whichthe
"Board strongly encourages all countries to move rapidly
towards elimination of travel/entry restrictions, including
waivers, for people living with HIV."? It decided as \well
that “The! Global 'Fund to Fight AIDS, Tuberculosis and
Malaria, will not hold|Board or Committee Meetings|in
countries| that restrict| short-term lentry lof people living
with ' HIV/AIDS and/or require, prospective HIV positive
visitors to| declare their HIV status on visa application
forms or'other'documentation required for entry into the
country.
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HIV travel restrictions are restrictions on the entry, stay and residence of people living with HIV.
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10. YOU CAN HELP TO ELIMINATE HIV-RELATED
RESTRICTIONS 'ON ENTRY, STAY AND  RESI-
DENCE!

¢/ Get informed: Find out whether/your country, territory
or//area/ has/HIV-related/ restrictions’/on//entry, /stay
and/ /residence/ and/or / whether// other//countries/ or
areas’ apply them ‘to/you or/your fellow citizens when
travelling/ abroad./ Insist' /that /governments'/that,/ have
such restrictions justify them/and provide easily available
information about them so that/travellers and migrants
are forewarned.

e /Advocate against HIV restrictions on entry, stay and
residence: Write a' letter, e-mail’ or call government
officials, from the Ministry of /Interior to/the President
or Prime' Minister./ Urge your country’s /leadership, ‘to
eliminate such restrictions/if they have them, and be'a
champion against them at global and regional levels.

¢ Urge diplomatic intervervention: Urge your government
to protect/its own HIV-positive citizens who are caught
up in and 'harmed | by such restrictions and to| make
diplomatic efforts on their behalf with the governments
that apply such restrictions.

¢ Launch public awareness campaigns: Advocate for the
elimination of HIV restrictions on'entry, stay andresidence
as|part ofl campaigns to urge countries to 'adhere to the
commitments made in the Political Declaration on HIV/
AIDS (2006), where governments committed themselves
to eliminate all forms of discrimination against people
living |with| | HIV. | 'Urge! international ' organizations

T



to  monitor ‘the  existence  and' impact' of such
restrictions and/advocate for/their elimination.
Mobilise your community and, build coalitions:
Inform, others about'HIV restrictions 'on! entry,
stay and 'residence, 'including' AIDS! services
organizations, legal and human rights groups,
migrants and labour groups, networks of people
living with HIV, 'business’ coalitions | and faith
communities; and explore jointistrategies to fight
against these counter-productive policies inside
and outside your country.

Call for expanded AIDS programming for mobile
populations: Urge' your country ito!include HIV
programmes! in 'its national ‘response to HIV for
mobile | 'populations, ' both' nationals''and ' non-
nationals -\entering, leaving and returning to the
country - 'as the effective 'way to address HIV. in
the context of mobility.

ILO/UNAIDS/):-Maillard

HIV travel restrictions are restrictions on the entry, stay and residence of people living with HIV.
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Examples of HIV restrictions on’ entry, stay and
residence among  countries, ' territories 'and ' areas
from' the Global Database on/ HIV-related Travel
Restrictions. (www:hivtravel.org)

The Global Database on HlV-related Travel
Restrictions is maintained by the International
AIDS Society, in collaboration with its partners
the German AIDS Federation and the European
AIDS Treatment Group. The information in the
database has not been independently verified
and its accuracy is not warranted. As information
on HIV restrictions on entry, stay and residence is
often difficult to obtain or verify, any corrections
to the information presented in this paper or on
the data-based are most welcome and will be
reflected in the Global Database, as well as any ‘
updates of this document. Such information can
be sent to: info@hivtravel.org

The following countries/territories/areas appear

to have a complete ban on the entry of all HIV

positive people: Brunei, China, Oman, Qatar,

Republic of Korea (South Korea), Sudan, United

Arab Emirates, United States of America and
|| Yemen!
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